SOME ISSUES ON TAX AUDIT

Tax Audit is a wide term covering Audit of Books of Account u/s 44AB of the Income Tax Act, Certifications under various sections of the Act such as section 80HHC, 80IB etc. In fact there are several sections in the Income Tax Act requiring certifications/verification/attestation by Chartered Accountants. However, in the foregoing paras, I shall be discussing only some issues relating to audit u/s 44AB of the Income Tax Act, 1961.

APPLICABILITY/REQUIREMENT FOR TAX AUDIT U/S 44AB:

The following assesses are required to get their books of account audited u/s 44AB of the Act:

a. Assessees engaged in business- if their turnover/gross receipts from business exceeds Rs.60 lacs during the year.

b. Assessees engaged in profession- if their gross receipts from the profession exceed Rs.15 lacs.

c.  
Assessees engaged in business covered u/s 44AD, AE, etc. of the Act- if the income claimed by the assessee is less than that calculated as per the said provisions and subject to other conditiond laid down in those provisions.
CERTAIN ISSUES TAX AUDIT U/S 44AB

Liability for Audit where income exempt from tax:

· It may include income which is 

a) Wholly out of the purview of income tax law, eg. agricultural income. – Are not covered.

An agriculturist who does not have any income from business or profession chargeable to tax and who is not required to file income-tax return is not required to get his accounts audited although sale proceeds of agricultural products exceeds Rs.60 lacs.

b) Otherwise exempt from tax, eg. Income of charitable trusts exempt u/s 10(21), 10(23), 10(23B), 10(23BB) of 10(23C) and associations exempt u/s.11- are covered.

Assessees whose income is exempt under various provisions of the Act also have to get their accounts audited as the governing section makes it mandatory for all assessees carrying on any business or profession to get their accounts audited.

A. Other Cases : 
· Where the assessee is engaged in a business as well as a profession, the limit of Rs.15 lac & 60 Lacs shall be considered separately.

· In case the assessee carries on more than one businesses, combined turnover of both the businesses shall be considered.

· Turnover of the business covered u/s 44AD, AE, shall be excluded.

· There is no distinction between resident or non-resident. However, audit would be confined only to Indian operations.

· As regards Educational Institutions etc. there can be diverse opinion whether tax audit is required.  

Sales/Turnover/Gross  Receipts (S/T/GR):

-
‘Sales’, ‘Turnover’ and ‘Gross receipts’ are commercial terms and should be construed in accordance with the method 
of accounting regularly employed by the assessee. 

-

Limit of 60 lacs/15 lacs to be considered 
every year

-

For purpose of limit of 60 lacs, all the three terms are to be considered together. They are not mutually exclusive concepts.
· “his” implies only the assessee’s  S/T/GR.

· eg. Where an individual has a turnover of Rs.35 lacs in his proprietorship firm receives Rs.3 lacs as remuneration & Rs.10 lacs as profit share from the firm where he is partner- no tax-audit is required as the receipts do not relate to his business but to the firm’s business which is a separate entity. If an individual has business turnover of Rs. 35 lacs and has gross receipts i.e. drawback of Rs. 6.00 lacs he shall be covered.

· Freight & Insurance charged from customers: If a company makes a composite charge to its customer, inclusive of freight and dispatch, the charge so made should accordingly be treated as part of thee turnover for purpose of this section. It would not be proper to reduce the value of the turnover with reference to the approximate value of the service relating to freight and dispatch. On the other hand, if the company makes a separate charge for freight and dispatch and for other similar services, it would be quite proper to ignore such charges when computing the value of the turnover to be disclosed in the Profit and Loss Account.

· Trade Discounts - trade discount, special discount, discount based on sales turnover – do not form part of S/T/GR   45STC32 (SC).

· Cash discount does not stand on same footing as it is in the nature of a financial charge and is not related to turnover.Thus not to be reduced.
· Special Rebate: Special rebate allowed to a customer can be deducted form the sales if it is in the nature of trade discount. If it is in the nature of commission on sales, the same cannot be deducted from the figure of turnover.
· Goods returned – should be netted off from ‘sales’, even where the return relates to earlier years.

· Sales of scrap, by-products, etc to be included.

· Sale of raw material, stores & spares will be excluded only if proper accounting for the same is done to show it as other misc. income.
· Interest/dividend received from the investments made out of surplus funds from the business shall be considered as Gross Receipts only if they are  business receipts and not Income from other sources.
· VAT & excise duty – VAT inclusion depends on the method of accounting adopted for the same. Excise dury should be taken as Institute states that sales should be shown on Gross amount and duty should be reduced thereafter.
· Sale proceeds of fixed assets would not form part of turnover since these are not held for resale.

· Sale proceeds of property held as investment property will not form part of turnover.

· Sale proceeds of any shares, securities, debentures, etc., held, as investment will not form part of turnover. However if the shares, securities, debentures etc., are held as stock-in- trade, the sale proceeds thereof will form part of turnover.

· Other issues relating to ‘turnover’. : Circular no.452/17.3.1986

· Kachha arhatia: where at no time the goods become property of agent and goods are supplied on behalf of principals – only commission income to be considered.

· Pucca arhatia : where goods become the property of the agent i.e.selling for unknown principal.

· Sharebrokers : only the commission/brokerage recd.for work done for the clients to considered.

· Contractor: If a composite contract, then even if material is supplied by the assessee, it will be included in gross receipts.

· Moneylenders:  If he rotates his money several times, only interest income to be considered. Similar view is held by the Institute.

· Investment Companies: If shares/securities held as Stock in trade, the sale proceeds are to be considered; but if the same are held as capital assets, sale proceeds not to be taken as part of turnover.

· Clearing agents: turnover will be determined as per the method of accounting adopted.

CLAUSE 10

Whether the profit and loss account includes any profits and gains assessable on presumptive basis, if yes, indicate the amount and the relevant sections (44AD, 44AE, 44B, 44BB, 44BBA, 44BBB or any other relevant section)

· Only the amount of profit/loss included is to be stated.

In case of an assessee carrying on more than one business, one or more of which is covered under the scheme of presumptive taxation, there may be 
Common books for all businesses together the method of allocation of common expenditure should be examined.
-


Separate books in respect of each of the businesses.

-


No books of account in respect of the business covered u/s 44AD/AE/ in such a case, he should, state the amount of income as appearing in the profit and loss account, with a suitable note expressing his inability to verify the said figure. In the absence of books of account, the tax auditor would be unable to form an opinion about the true and fair view of the profit and loss account or balance sheet of the assessee and therefore it would become necessary for him to quality his report in Form No. 3CB. 

CLAUSE 11. -  METHOD OF ACCOUNTING

(a) Method of accounting employed in the previous year.

(b) Whether there has been any change in the method of accounting employed vis-a-vis the method employed in the immediately preceding previous year.

(c) If answer to (b) above is in the affirmative, give details of such change, and the effect thereof on the profit or loss.

(d) Details of deviation, if any, in the method of accounting employed in the previous year from accounting standards prescribed under section 145 and the effect thereof on the profit or loss.
· The assessee may follow the Cash or mercantile system of accounting. 

·  Method can be Source wise or Head wise.
· The method can also be adopted source-wise & need not be headwise {Arora Contractors &  Builders (P) Ltd. Vs.ACIT 66ITD128}

· Corporate assesses are mandatority required to follow the mercantile system of accounting in terms of Sec.209(3) of the Companies Act.

· Apart from obtaining a management representation, the auditor should perform adequate audit procedures to verify the method actually employed by the assessee. e.g. by way of Identification with revenue transactions, Identification with a period of time etc.

· Change in method of accounting should be reported. However, a change in accounting policy is not required to be disclosed since the same are ordinarily required to be disclosed in the Financial Statements in terms of both AS 1 and also AS(IT) 1.

· A change in method of accounting should be made only if the same is (a) required under a statute governing the enterprise or (b) would result in a more appropriate presentation of the financial statements.

· Accounting Standards prescribed u/s 145: Two Accounting Standards are prescribed u/s 145 and are identical to AS 1 and AS 4 issued by the ICAI.

CLAUSE 12  -  METHOD OF VALUATION OF STOCK-IN-TRADE

(a) Method of valuation of closing stock employed in the previous year.

(b) Details of deviation, if any, from the method of valuation prescribed under section 145A, and the effect thereof on the profit or loss.
· Method of valuation to be given separately for  raw-materials, work-in- process, finished goods, stores & spares.

· Change in method of valuation, if any to be indicated quantifying its effect on P/L

· Compliance with Sec.145A ie. follow the Inclusive method of accounting in respect of all duties and taxes paid/collected with purchases/sales.

· The details of deviation, if any, from the method of valuation prscribed under section 145A, and the effect thereof on the profit or loss have to be stated under clause 12 (b).

· The adjustments provided in this section can be made while computing the income for the purpose of preparing the return of income. These adjustments are as follows

If not already added in the books of account.

· Any tax, duty, cess pr fee actually paid or incurred on sale of goods should be added to the sales, if not already added in the bools of account.

· Any tax, duty, cess or fee actually paid or incurred on the inventory (finished goods, work-in-progress, raw materials etc.) should be added to the inventories, if not already added while valuing the inventory in the accounts.

CLAUSE 13  -  ITEMS OF INCOME NOT CREDITED TO PROFIT & LOSS A/C. 

Amounts not credited to the profit and loss account, being-

(a) the items falling within the scope of section 28;

(b) the proforma credits, drawbacks, refunds of duty of customs or excise, or refunds of sales tax, where such credits, drawbacks or refunds are admitted as due by the authorities concerned;

(c) escalation claims accepted during the previous year;

(d) any other item of income;

(e) capital receipt, if any.
a. Items falling within the scope of Section 28:

· distinction regarding capital & revenue receipts 

a) Travancore Rubber & Tea Co.Ltd. Vs.CIT 243 ITR 158 (SC)}  held that the advance confiscated in respect of capital goods is a capital receipt.

b) Tuticorin Alkali  227 ITR 172 (SC)  where the assessee has not yet commenced its business, interest recd. will be taxed as Income from Other Sources. Further, it cannot be set-off against any interest liability relating to that period.

c) Bokaro Steel Ltd.  236 ITR 315 (SC) held that income which is related to the process of setting up of the plant & machinery, shall reduce the cost of assets and will not be treated as revenue receipt.

· Perquisite or benefits to  individuals  from clients u/s.28(iv)

· In case of partners, if they receive any benefit from the firm, it cannot be taxed in the hands of the partner if not disallowed u/s.40(b)

b.
The details of the following claims, if admitted as due by the concerned authorities but not credited to the profit and loss account, are to be stated under sub-clause (b).

· pro forma credits 

· drawback 

· refund of duty of custom 

· refund of excise duty

· refund of sales tax

It may, therefore, be necessary for the tax auditor to scrutinize the relevant files or subsequent records relating to such refunds while verifying the particulars and also obtain an appropriate management representation.  

Where such amounts have not been credited in the profit and  loss account but netted against the relevant expenditure/ income heads, such fact should be clearly brought out.

Only those claims to which the other party has signified unconditional acceptance could constitute accepted claims.

c.
Tax auditor should scrutinize all the items including casual and non-recurring items appearing in the books of account. A few examples of items covered under this clause are:

a) Capital subsidy received 

b) Compensation for surrendering certain rights.

c) Profit on sale of fixed assets/ investments to the extent not credited to the profit and loss account. 

CLAUSE 14  - DEPRECIATION

The tax auditor has to give the details as required under the clause, for which the following shall have to be taken in to account:

1. Classification of the asset and  classification thereof to a block

2. the working of actual cost or written down value

3. the date of acquisition and the date on which it is put to use

4. the additions/ deductions and dates thereof.

5. adjustments required – specified as well as on account of sale, etc.

· Impact of the amendment in CENVAT Rules regarding availment of CENVAT credit on capital goods: 50% in the year of acquisition & balance in the next year. Section 43 (1) expln 9 says that the dedn is to be made of claim made & allowed thus the dedn. Should be made of 50% in each year. 

· The auditor has to comment on the allowability of depreciation, hence, the classification of assets has to be considered judiciously.

· {244 ITR 192 (SC) – Anand Theaters}  has been held that hotel buildings & theatre building are buildings & not plant.

· {243 ITR 81 (SC)} - Nursing home with certain facilities, etc. may be treated as plant.

· Cold storages:  only certain parts can be regarded as plant & other parts to be treated as factory building.

· Ownership to be seen.  {239 ITR 775 (SC)} held that even if the property is not registered under the Transfer of Property Act, but the possessor & user shall get benefit of depreciation.

· It has been also held that if an assets forms part of block and subsequently it is not put to use even then the depreciation is allowable and no disallowance can be made

· Actual cost: cessation of liability/variations due to exchange fluctuations in a deferred payment transaction will reduce the WDV of the asset from that year – held by various courts.

· Depreciation is allowable on intangible assets like know-how, patents, copyrights, trademarks, licenses, franchises or any other business or commercial rights of similar nature. CIT Vs Oswal Agro Mills Ltd. 2011- TIOL- 36-HC-DEL-IT.  
· Making the payment towards the whole or part of the cost of the asset or towards repayment of the whole or a part of the monies borrowed by him from any person, directly, or indirectly in any foreign currency specifically for thee purpose of acquiring the asset along with the interest, if any, the increase or reduction in the liability during the previous year which is taken into account at the time of making the payment, irrespective of the method of accounting followed by the assessee, is to be added to, or as the case may be deducted from the cost of the asset as defined in clause (1) of section 43.

· The condition of increase in installed capacity has been done away with and additional depreciation shall be allowable to all assesses engaged in the business of manufacture or production of any article or thing in respect of new machinery or plant installed on or after 31st day of March, 2005 except those machinery or plant which before installation by the assessee was used by any other person, machinery or plant installed in office premises or residential accommodation, offece appliances, road transport vehicles and that machinery or plant the actual cost of which is allowed in computing the income.

CLAUSE 16

(a) Any sum paid to an employee as bonus or commission for services rendered, where such sum was otherwise payable to him as profits or dividend. [Section 36(1)( ii)].

(b) Any sum received from employees towards contributions to any provident fund or superannuation fund or any other fund mentioned in section 2(24)(x); and due date for payment and the actual date of payment to the concerned authorities under section 36(1)(va).
The assessee company paid bonus at the rate of 2 months’ salary to its                         Employees who were also shareholders in the company. The tax authorities contended that the bonus paid was not allowable as it would have been payable to the employees as profit or dividend. It was held by the court that it was not in the nature of profit or dividend and accordingly it was held to be allowable.

In respect of Employee’s contribution towards PF, it may be noted that Employees’ P.F. manual provides for 5 days of grace period for payment of contribution. This can be taken into consideration for determining the due date of payment. Similarly grace period is available under ESI fund and other funds and the same treatment can be given.

Where information to be stated is voluminous, the tax auditor may exercise his professional judgement and state only those cases under this clause where actual date of payment to the concerned authorities is beyond the due date of payment and state this fact by way of a suitable note.     

CLAUSE 17  -  AMOUNTS DEBITED TO PROFIT & LOSS ACCOUNT

Amounts debited to the profit and loss account, being :—

(a) expenditure of capital nature;

(b) expenditure of personal nature;
(c) expenditure on advertisement in any souvenir, brochure, tract, pamphlet or the like, published by a political party;

(d) expenditure incurred at clubs-

(i)
as entrance fees and subscriptions;

(ii)
as cost for club services and facilities used;

(e)
  (i) expenditure by way of penalty or fine for violation of any law for the time being in force;

(ii) any other penalty or fine;

(iii) expenditure incurred for any purpose which is an offence or which is prohibited by law;

(f)
amounts inadmissible under section 40(a);

(g) Interest, salary, bonus, commission or remuneration inadmissible under section 40(b)/40(ba) and computation thereof;

(h)
amount inadmissible under section 40A(3) read with rule 6DD and computation thereof;

(i)
provision for payment of gratuity not allowable under section 40A(7);

(j)
any sum paid by the assessee as an employer not allowable under section 40A(9);

(k)
particulars of any liability of a contingent nature.
· Capital expenditure: 

· The words “capital expenditure” are not defined in the Act and no conclusive test or rules can be laid down to determine whether a particular expenditure is capital or revenue in the nature. Different tests have been applied by the courts in different cases depending upon the facts and circumstances of each case and the case law on the subject, as evolved over a period of years, gives guidance for determining the nature of expenditure.

· Are of two types: one that may be allowable and the other that may not allowable. They should be separately disclosed.

· Capital items w/o partly or fully

· Capital asset on which 100% depreciation claimed

· All expenses relating to increase in authorised capital, issue of bonus shares, etc.

· Details of other related expenses such as materials consumed, professional & legal expenses, traveling etc.

· Penalty or fine :

· details of penalty or fine for violation of any law in force.

· one has only to give the details of such items as have been charged in the account. This clause covers only penalty or fine and not the payment for contractual breach of for redressal of contractual wrongs.

· penal intt. to be shown seperately

· penalty of fine which is compensatory in nature eg. amages recovered for default in payment of contribution under EPF Act,1952, by way of penalty under section 14B of the said Act, additional fee paid to ROC for delayed filing, etc. ;  it will be disclosed here only if it is termed as  penalty or fine. Merely if an amount is specified herein, it does not follow that it will be disallowed as a deduction from business income.  {Prakash Cotton Mills (P) Ltd.Vs.CIT  201 ITR 684}
· Any other fine or penalty : covers penalty which is not for the violation of any for the time being in force.

· any expenditure incurred which is an offence or which is prohibited by law   -  gifts to govt. officials.

                               -  bribes, protection money, extortion money, etc.

· The auditor has to report all penalties & fines and not comment on their allowability. They may be allowable or disallowable.

· In Prakash Cotton Mills (P) Ltd. v. CIT [1993] 201 ITR 684 (SC)it has been held that whenever any statutory impost paid by an assessee by way of damages or penalty or interest is claimed as an allowable expenditure under section 37 (1) of the Act, the assessing authority is require to examine the scheme of the provisions of the relevant statute providing for payment of such impost notwithstanding the nomenclature of the impost as given by the statute, to find whether it is compensatory or penal in nature.

· The above principle was reiterated in the case of Swadeshi Cotton Mills (1998) 233 ITR 199

-      Payments inadmissible u/s.40A(3) read with Rule 6DD

· payment for any expenditure exceeding Rs.20000/- made otherwise than by way of account payee cheque/draft.

· Outstanding expenses whose payments have been made in the subsequent year are also to be reported.

· If no proper evidence for verification of the same is available, the fact must be stated.

· Contingent liabilities

· Such provisions to be looked into by the auditor.

· Accounting policies followed and disclosed to be considered.

· In case of non-availability of such particulars, appropriate note to be given.

· AS-29 on Contingencies & Events occurring after the Balance Sheet date should be followed.

-
Disallowance u/s 40(a)  

· With the introduction of clause (ia) in section 40(a), the scope of disallowance of the expenditure has been widened to include interest, commission, brokerage fees for professional services or fees for technical services payable to a resident or amounts payable to a contractor or sub-contractor, being resident for carrying out any work including supply of labour for carrying out any work. Under this sub-clause any payment of the expenses, specified therein on which tax is deductible under Chapter XVII-B and such tax has not been deducted or after deduction has not been paid during the previous year or in the subsequent year before the expiry of the time prescribed under sub-section (1) of section 200, is not eligible for deduction while computing income chargeable under the head “profits and gains of business or profession”. Accordingly, such amount will be inadmissible and will be required to be disclosed under this clause. For this purpose the tax auditor will be required to examine whether the provisions relating to tax deduction at source have been complied with in respect of payments specified under the clause. For this purpose the tax auditor may examine the accounts and tax deduction returns pertaining to these payments

· In case where the assessee submits that the tax is not required to be deducted on any payment covered under caluse (ia), the tax auditor may exercise his judgement in the light of the applicable laws and report accordingly about the compliance of this provision. The tax auditor rely upon the judicial pronouncements while taking any particular view. In case of difference of opinion between the tax auditor and the assessee, the tax auditor should state both the view points.

· The Finance Act, 2002 had inserted a clause (10CC) in section 10 to provide that any tax paid by an employer on non-monetary perquisites is exempt in the hands of the employee. Consequently, a new sub-clause (v) was inserted in section 40(a) to provide that any tax referred in section 10(10CC) paid by the employer on non-monetary perquisites provided to employees shall not be deductible in computing profits and gains from business or profession. The tax auditor is required to report the amount of such tax paid by the employer, in case it is debited to the profit and loss account.

-
Clause g: amounts inadmissible u/s 40(b)/(ba). The Auditor should ensure that:

a) Remuneration is paid to working partner(s).

b) Remuneration or interest is authorized by the partnership deed and is in accordance with the partnership deed

c) Remuneration or interest does not pertain to a period prior to the date of partnership deed.
· According to Explanation 4, “working partner “means an individual who is actively engaged in conducting the affairs of the business or profession of the firm of which he is a partner. 
· In order to determine the amounts inadmissible under section 40(b), the tax auditor should obtain the computation of total income from the assessee.
CLAUSE 18- PAYMENTS TO PERSONS SPECIFIED U/S 40A(2)(b).

There may be a case where it is not possible to verify list of all such payments. In such a case the auditor should obtain a certificate from management.

CLAUSE  20 -  PROFITS CHARGEABLE UNDER SECTION 41.

· Relates only to remission/cessation of a liability previously claimed as a deduction during the course of assessment. Hence, if any outstanding loans/deposits cease to be payable, they do not amount to income.  Amounts written back only of revenue nature are to be treated as income. However, the SC has, considering the facts of the case, held a different view in  Commissioner Of Income-Tax vs T. V. Sundaram Iyengar And Sons Limited 222 ITR 344, that advances received in the ordinary course of business which have become barred by limitation and the assessee has taken them as part of profit & loss account, have been included in the income of the assessee.The issue now rests judgments that where there is a cessation of liability on revenue account it shall be chargeable to tax whereas if on Capital account it shall be a capital receipt. Logitronics Pvt Ltd Vs CIT (Del) 18.2.2011( Itatonline.org)
CLAUSE 21  - EXPENDITURE ALLOWABLE ON PAYMENT BASIS  [SEC. 43B]
· PF/ESI: A plain reading of Section 36(1)(va) with section 43B of the act does not permit payments beyond “due dates” but the Madras Tribunal has held that a liberal interpretation should be taken & the same should be allowed. 
· It may be noted that the requirement for disclosing of such sums is covered by clause 21(i)(b) and that the effect of the amendment to the section has rendered employer’s contribution allowable where the same is deposited within the due date. However, the said clause is only for the amount of employer’s contribution and the employees contribution Even the employee contribution shall be allowable if the same is paid before the due date of filing of return after the judgment of CIT VS AIMIL LTD. 188 Taxman265 (Del).
· Deferment of sales tax – {79 Taxman 21 (Delhi Tribunal)}-If the payment is made in accordance with the scheme, it is allowable u/s.43B.Board circular is also there on this issue.

· Advance Excise duty – is allowable.

· Provision made for excise duty payable on the closing stock of finished goods and the excise duty element in the closing stock of raw-materials & consumables i.e. the CENVAT availed on the raw materials remaining unutilised are required to be reported herein.

· The provision made in the accounts for excise duty payable on finished goods in the bonded warehouse will also have to be disclosed under this clause. For enabling the assessee to claim this amount as a deduction the tax auditor may have to verify that the said goods have been cleared and that excise duty thereon has been paid or adjusted against CENVAT credits before the due date applicable in his case for furnishing the return of income under section 139 (1).

· Effective A.Y. 2002-03, with the introduction of clause (f) in section 43B, leave encashment liability is allowable as deduction only upon payment.

It may be noted that where a an expense which is covered under section 43B is provided for and subsequently the liability is written off, the amounts so credited to the profit and loss account shall not be chargeable to tax since the condition referred to in section 41(1) have not been satisfied.

CLAUSE  22(a)  -  MODVAT CREDIT AVAILED & UTILISED

· The CENVAT credit on RM and on capital goods should be stated.

Reporting shall depend on the method of employed- i.e. inclusive or exclusive.

-

Inclusive method: the figure of duty utilised shall be the amount of duty on RM consumed rather than what has been stated in the CENVAT register.

CLAUSE  22(b)  -  PRIOR PERIOD INCOME & EXPENDITURE

· Prior period items mean material charges or credits which arise in the previous year as a result of errors or omissions in the preparation of the financial statements of one or more previous years  provided  that the charge or credit arising on the outcome of a contingency, which at the time of occurrence could not be estimated accurately shall not constitute  the correction of an error but a change in estimate and such an item shall not be treated as a prior period item.
· The time of accrual generally is associated with the date on which a right arises in case of income, or in case of a dispute, the year in which the dispute was settled and an actual liability arose; before that it was contingent.

· {Madras Industial Corporation 225 ITR 802 (SC)} wherein the assessee had issued debentures at discount. The expenditure could be claimed in the initial year, considering the overall view, the same was allowed to be spread over the period of debenture.
· { 98 ITR 189 (SC)}  it has been held that where accrual of liability is dependent upon some approval and/or sanction of statutory authority, it will accrue or arise only on such approval.
· In such cases, though the expenditure may relate to the earlier year, it can be considered as arising during the year on the basis that the liability materialized or crystallized during the year and such cases will not be reported under this clause. Similar consideration will apply in relation to income also
CLAUSE 24(a)- LOANS/DEPOSITS TAKEN OR ACCEPTED DURING THE YEAR 

                         EXCEEDING THE LIMIT SPECIFIED U/S.269S

As per the guidance note:

· All particulars to be furnished herein should be obtained by the auditor.

· Disclosure reqd. even if individual items are less than 20000/- although aggregate for the year exceeds 20000/-.

· Where mixed accounts are maintained, transactions relating to loan/deposit should be segregated and only those should be reported.

· Advances recd. against supply of goods not covered.

· Intt. free loans also covered.

· Security deposits against contracts, etc. covered by the definition of deposits, hence should be reported herein.

· Loans/deposits taken/accepted by means of transfer entries constitute acceptance of l/d otherwise than by way of a/c payee chq/draft – hence these should be reported.  However, entries relating to suppliers/customers are not covered.

· A current account is not excluded from the definition of the term “deposit”. Therefore, if the transactions in a current account exceed the amount of Rs. 20,000/-, it will be necessary to give the information against this sub-clause. This is the position even if no interest is paid on current account.

· Opening credit balance of loan taken in earlier years is not specifically required to be disclosed. However, while giving figures of maximum amount outstanding at any time during the year or while giving information about acceptance and repayment of loan/ deposit, the opening balances in the loan accounts will have to be taken into consideration.

Section 269SS does not cover deposits made with a Banking Company. Ie., a banking company may receive deposits in excess of Rs.20000.00 in cash.

· Important decisions :
a) Share application money is neither a loan or deposit.  {Jagvijay Auto Finance (P) Ltd. Vs.ACIT  52ITD504(JP).}

b) Accepting money in cash from sister concerns and repaying in cash may not be termed as loan. 74 Taxman 290
c) Current account of directors not to be treated as deposit {CIT Vs. Kalyan Asbestos Ltd.(MP) 87 Taxman 174}
d) Sec.269SS can be applied only where the money passes. Mere acknowledgement of debt is outside its purview {61 ITD 7(Pune)}
CLAUSE 24(b) - LOANS/DEPOSITS REPAID DURING THE YEAR  EXCEEDING THE LIMIT SPECIFIED U/S.269T.

· Sec.269 is attracted where repayment of deposit is made to a person, where the aggregate of deposits held along with interest, if any, payable thereon, exceeds Rs.20000/- or more.

· Unlike Sec.269SS, Sec.269T does not exclude govt. companies and banking companies from its purview.

· Deposit in case of a company  means deposit  repayable  after    notice or repayable after a period. In case of non-company assessees, deposit is defined to be deposit of  any nature.

· Deposits discharged by means of transfer entries constitute repayment of deposit otherwise than by way of a/c payee chq/draft – hence these should be reported. However, entries relating to suppliers/customers are not covered.

· 269T prescribes the mode of repayment only in respect of deposits. However, the said clause talks of “loans & deposits”, hence particulars of both to be given.

CLAUSE 25 - BROUGHT FORWARD LOSSES & UNABSORBED DEPRECIATION
· Details are to be reported in the specified format and are to be quantified as per the return of income and the assessment order.

· Appropriate disclosures are required to be made in cases where appeals may have been decided but effect might not have been given.

· Details of b/f losses should be given separately under each head of income, year wise.

· Auditor is required to verify all asstt. records, i.e.the I.T. returns filed, assessment orders, appellate orders, rectification/revisional orders, etc.

CLAUSE  26  -   DEDUCTIONS ADMISSIBLE UNDER CHAPTER VI-A
· Tax audit report is confined to transactions related to the business/profession of the assessee, hence, the requirement of this clause relating to deductions admissible has to be restricted to the items appearing in the books of accounts of the assessee audited.

· Similar view shall be taken when the auditor is auditing the books of account of the branch/ head-office/ unit, etc.

· It may be possible that on the date of signing of the Report, the auditor is not aware of the gross taxable income of the assessee, hence aggregate amount of deduction allowable under this chapter may not be quantifiable.  In such cases, the auditor should give a note in this respect.

· The auditor is to report on the admissibility of deductions claimed herein, therefore, the auditor is required to obtain all necessary evidences in respect of such claims.

· In case of any difference in the amounts claimed by the assessee and as computed by the auditor, a note in this respect should be given along with reason for the difference.

· Separate audit reports are required to claim deductions under some sections. A reference to the same may be made in the main report.

CLAUSE 28  -   QUANTITATIVE DETAILS OF STOCK-IN-TRADE
· The Auditor may obtain a certificate from the management in respect of the principle items of goods traded, opening & closing balances of stocks, purchases, sales and the extent of shortage/damages, etc and reasons there for.

· Information is required to be given to the extent it is practically possible.

· Information relating to yield, % of yield and shortages/excesses is required to be given only to the extent such information is available from the records of the assessee.

Terms defined in the guidance note issued by the Institute

· Finished goods produced - total manufacturing cost as adjusted with the value of opening & closing stock of WIP.

· Raw material consumed  - shall include basic raw materials, consumables, stores, spares and tools.

· Stock in trade  - it shall not include stores and spare parts or loose tools
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                   -    Not more than 45 in case of propreitorship firm.

· 45 per partner in partnership firms

· CA’s required to maintain a record of  tax-audit assignments

· recommended scale of fees for work done by a chartered accountant

Misconduct      -     a)
Mandatory communication with previous auditor

                             b)    Disclosure of  substantial intt. 

General           : 

· Accounting Standards notified under  Section 145 are to be followed by assessees adopting Mercantile System. Guidance note says that  an assessee following cash basis of accounting may not adopt them. However, I feel that all assessees should disclose the accounting policies, etc.

· Revised Audit Report may be given.  A reference  be made to earlier report and reasons for the same should be mentioned
CA Rajiv Mehrotra, DISA, Kanpur
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