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Introduction

· Normally revenue income is taxed under various head of income

· Gains arising out of transfer of capital asset is charged to tax as capital gain

· Capital gain not defined in the IT Act, but capital asset is defined

Basic Conditions for imposing tax

· Existence of a capital asset

· Transfer of such asset

· Once the basic conditions are satisfied gain would be taxable.

· Other two major factors for consideration are

· person liable to the tax, and

· previous year in which such gain is taxed
Existence of a capital asset:

· Asset on the date of transfer shall qualify as capital asset.

· It is not necessary that it should have been a capital asset on the date of purchase also (1998-230 ITR-106 (Madras)

· Asset transferred shall fall within definition of capital asset as per Sec. 2(14)

Transfer of capital asset :
· Capital asset shall be transferred in one of the modes of transfer as defined in Sec. 

2(47)
· This condition shall be satisfied before imposition of capital gain tax.

Person liable to the tax
· Person who owns the capital assets which has been transferred is generally liable to pay tax.

· Determination of ownership depends upon facts of case and sometimes can be vexed  question
Year of taxation

· Capital gain taxable in the year in which transfer took place.
· It is attracted  once the right to receive gain is acquired.
· Brief about year  of taxability of various capital gains as per Sec. 45 is as under :

Sec.


Mode




Year of taxation

-----------      
------------------------------------


--------------------

45(1)

Sale, exchange, relinquish or

         Year in which such


extinguish rights


          transfer taken place.

45(2)

Conversion of  capital asset

         Year in which such 



as stock in trade


         stock is sold/transferred

45(3)

Capital contribution to a firm/AOP/BOI     Year in which such








          contribution is made

45(4)
Distribution on dissolution of firm/
        Year in which

   AOP/BOI



        distribution is made
45(5)
Compulsory acquisition where
        Year in which comp-


consideration is approved by

        ensation/part is received.

By Central Govt/RBI


         In case of enhanced part







         in the year in which it is






         received.

Meaning of Capital Asset :
· Capital asset defined in Sec. 2(14) as excluding mode.
· Capital asset means  property of any kind held by assessee whether or not connected with his business/profession but does not include :-

i) any stock in trade, consumable store or raw material for the purpose of his business or profession 
ii) personal effect, that is to say, movable property(including wearing apparel and  furniture ) held for personal use by assessee or any member of his family depended on him but excludes:-

(a)
jewellery     (b) archaeological collections    (c) drawings  (d) painting   (e) sculptures or   (f) any work of  art
iii) agriculture land in India, not being  land situate
(a)   in any area which is comprised within the jurisdiction of a municipality or a cantonment board and which has a population of not less than ten thousand, or 

(b)
in any area within such distance not being more than 8 Km. from their local limit.

iv)
6 ½%  Gold Bonds 1977 or 7% Gold bond, 1980 or  National Defence Bond 1980 issued by Central Govt.
v) Special  Bearer Bonds 1991 issued by the Central Govt.

vi) Gold Deposit Bond issued under the Gold  Deposit Scheme, 1999
Classification of Capital Asset



[image: image1]            Long Term Capital Assets
-
Sec. 2(29A)- means a capital asset which is not a 







short term capital asset


Short Term Capital Assets
-
Sec. 2(42A) capital asset held for not more than 36







months immediately preceding the date of transfer. 







However in following cases, period of holding is 






reduced to 12 months:-

a) Shares held in a company
b) Other security listed in stock exchange

c) Units of UTI and mutual fund U/s 10(23D)

d) Zero Coupon Bond

Some typical examples of holding period
-    dissolution of firm


period of holding by partner after acquiring the 






property

-    ESOP


-
Date of granting of option in favour of assessee

-    Shares


-
Date of issue of share 

-    Conversion of stock in
-
holding period to be calculated from date share 
                  trade into capital asset
            became capital asset or period of holding as stock 






in trade is vexed question

-    DDA Flat 


-
Date of allotment & not  date of possession


Transfer -


 -
Sec. 2(47) defines transfer to include :

i) Sale, exchange or relinquishment of asset

ii) Extinguishment of any right therein 

iii) Compulsory acquisition thereof under any law

iv) Conversion/transfer of asset into stock in trade

v) Maturity or redemption of zero coupon  bond

vi) Transaction involving allowing possession of any immovable property in part performance of contract referred to in Sec. 53A of T.P. Act.

vii) Any transaction which has the effect of transferring or enabling the enjoyment of any immovable property 
-
transfer is complete when effective conveyance of the capital asset from transferor  to transferee is done.
-
Sec. 47  lists out transactions not regarded as transfer for purpose of Sec. 45

Computation of Capital gains
· Relevant sections  are  48,49,51, & 55

· Income charged under the head shall be computed by deducting from face value of consideration received or accruing  as a result of transfer of capital asset following amount :-
i) expenditure incurred wholly & exclusively in relation to such transfer

ii) Cost of acquisition of the asset and the cost of any improvement  thereto.

· Steps for computation of short term capital gain - Sec. 2(42B) and long term capital gain - Sec. 2(29B) are similar except for substitution of  words  indexed cost of acquisition and  indexed cost of improvement
· Cost of acquisition defined in Sec. 55(2) of Act.

· Cost of acquisition in certain specific circumstances -  Sec. 49

· Cost of improvement – Sec.55(1)

Cases where indexation not available




Nature of capital asset


Transferor


-
Bond or debentures


Any person


-
Shares or debentures of 

Non resident




Indian Co. as per first

                        
Proviso to Sec. 48.



-
Depreciable assets &


Any person




slump sale



-
Units purchased in foreign 

Off share fund/Non 



currency                                              Resident/resident
                                    (refer to 115AB,AC,ACA)                 individual 

SOME SPECIFIC ISSUES /TRANSACTIONS
A)
Insurance Claims
· Sec. 45(1A) inserted w.e.f. A. Y 2000-01 providing for taxation  of any gain arising on the receipt of compensation in case of destruction of a capital asset.
· Receipt from insurer of money or other asset on a/c of damage as a result of :-
                  -          flood, typhoon, hurricane,  cyclone, earthquake etc.
                                                -          riot  or civil disturbance

-
accidental fire or explosion or

-
action by enemy or action in combating enemy(whether 

with or without a declaration of war)

· Insurance claim received on account of above will be treated as full consideration for transfer of destroyed capital asset for Sec. 48.

· Relevant previous year will be year of receipt of compensation

· Short term/long term depends upon holding of asset

B)
Depreciable Assets :-
· Sec. 50 for computation of capital gain in case of depreciable assets overrides Sec. 2 (42A) regarding definition of short term asset.

· Asset transferred shall be part of block of asset and has suffered depreciation.

· Sale when block of asset does not cease to exist - Sec. 50(1) (part of block transferred)
-
if   value of consideration exceeds cost of acquisition  & transfer expenses - result will be short term gain

-
otherwise remaining portion will be w.d.v. of  block 
-
sale when block of asset cease to exist - Sec. 50(2) (entire block    transferred)
-     if consideration is in excess of cost & expenses, it is STCG      otherwise STCL

· Section deals with transfer of depreciable assets, once land forms part of asset, section not applicable – (2010) -328 ITR -69 (Madras)
· Claim of depreciation not necessary for entire period upto sale- (2010) 232 CTR-279(Ker.)

· Availability of benefit of Sec. 54EC 
C) Capital gain on shares & securities 

· Business income or capital gain -distinction is a mixed question of law & facts
· Intention & manner of holding, entries in book of a/c,  party conduct, ratio between purchase & sale are guiding factors  

· Motive is to earn profit  or dividend

· Instruction no. 1827, dated 31.08.1989 and circular no. 4/2007 lay down certain tests.
Period of holding : Shares held in company for not more than 12 months will be short term capital asset

· for transfer in scheme of amalgamation, period of holding in amalgamating Co. will be included for calculating holding period (Sec. 47(vi)

· conversion  of stock in trade to capital asset - date of acquisition of stock or date of conversion of same (Kalyani Exports & Investment Pvt. Ltd. 78 ITD-95 (Pune), 2008-SOT-288 (Mumbai) consider date of acquisition
· holding period for shares in a Pvt. Company is same as listed company
· Bonus / right share- date of allotment of bonds/right share

· Indexation benefit available to LTCG. Option to assessee  to pay tax @ 10% without indexation on such sale without  STT. 

· Indexation with reference to individual script.
· Taxation of capital gain on shares/securities


[image: image2]
· Exemption U/s 54F/54EC is available on taxable LTCG
Conversion of shares into stock in trade

· is transfer U/s 2 (47)

· capital gain taxable in the year in which converted stock sold/transferred- Sec. 45(2)

· capital gain – FMV of stock on conversion less cost

· business income – consideration on sale less FMV on conversion
Conversion of share held as stock into capital asset
· such conversion is possible
· whether difference between cost of purchase and FMV will be subject to tax :
-
No specific provision for same in the Act.

-
No sale of stock in trade & therefore no profit

-
24 ITR-506(SC) Sir Kika Bhai Premchand V/s CIT and ACIT V/s    Bright Star Investment Pvt. Ltd.(2008 24 –SOT-288 (Mumbai),

124 –ITR-24 (Cal.)
D) Slump sale

· defined in Sec 2 (42C) and tax provision U/s 50B

· transfer of undertaking/division as a result of sale for lump sum consideration without value assigned  to individual asset

· taxation as STCG/LTCG depends upon holding period of the undertaking

· year of taxation is year of transfer

· cost of acquisition is net worth of the undertaking

· net worth is aggregate value of total asset as reduced by value of liabilities. Revaluation  is not considered. Depreciable asset valued at w.d.v. and other asset at book value.

· Report of CA indicating net worth is to be  accompanied in form 3CEA with return of income.
      E)
Buy back of shares
· It is a form of company reorganization when company purchases shares from its share holder for consideration

· Taxation provision U/s 46A read with sec. 77A and77B of the Companies Act.

· Difference between cost of acquisition and value of consideration is deemed to be capital gain

· Provision of sec. 48 are applicable

· As transaction is between company & shareholder & not through recognised exchange exemption/special tax rate not available.

     F)
Partnership and capital gain.

· Sec. 45(3) - transfer of capital asset by partner to a firm

· Also applicable to AOP & BOI

· Person transferring capital asset shall be partner or becoming a partner

· Transfer shall be of capital asset

· Transfer may be by way of capital contribution
· The amount recorded in book of firm shall be full value of consideration

· Tax levied on difference between consideration & FMV of capital asset in the hands of partner.
: Distribution of capital asset by firm on dissolution - Sec. 45(4)
· distribution takes place at time of dissolution

· distribution is of capital asset – LT or ST or depreciable asset

· capital gain is taxable in hands of firm

· FMV of capital asset on date of transfer is full value of consideration

· In hands of partner the cost is agreed consideration

· Section not applicable to retirement

-
Conversion of firm into company under part IX of Companies Act  does  not  amount  to  transfer  U/s 45 (1)  or  45(4) – (2003) 263  ITR- 345 (Bom.)

G)
Non Resident and Capital Gain


      Relevant Section -48, 115F, 115AB, 115AC, 115AD & 115AE, 115E & 115F

· Special provision relating to Non resident are :-
-
Special method of computing capital gain in case of shares & debentures bought in foreign currency.

-
special tax rate on LTCG U/s 115AB TO 115AD

      (units, GOR, FII)

-
Special tax rate on specified foreign exchange assets held by NRI

-
Exemption of long term foreign exchange asset if net consideration is invested- 115F.

H) Capital gain on Sweat Equity/ESOP

· Relevant Sec. 49 (2AA)

· Date of grant of ESOP in favour of assessee is material for holding period  or date on which option is  exercised. Former view is more practical ( 2010 -33 DTR -287 (Hyd.) Other view is supported by 2009-120 ITD -444 (Bangalore)
· Capital gain is difference between sale consideration and amount paid to company on allotment.

· Indexation and exemption U/s 54 available

          I)
Capital gain & valuation for stamp duty

· Special provision for full value of consideration in certain cases – Sec.50C

· Covers all transactions relating to land & building including agriculture land

· Provides that where consideration received  on transfer of land or building is less than the value adopted or assessed or assessable by stamp authority for levy of stamp duty, than  the value adopted by stamp authority will be deemed to be full value of consideration U/s 48 of the Act.

· Where valuation disputed in appeal before stamp duty authority or court- AO shall asses capital gain as per valuation for stamp duty. In case of  change in value as per decision of appeal, sale price can be rectified.

· Valuation not disputed before Stamp Duty Authority- AO may refer to valuation officer if assessee is not satisfied with valuation by SDA.

· Value by valuation officer is less, than AO may adopt value of valuation officer, in case of excess value the value by SDA will be basis

Exemption and Sec. 50C 
–   exemption U/s 54, 54B and 54EC  with reference to sale          consideration received or value by SDA.

-    applicability of provision of Sec. 50C  in case of depreciable asset      being   building 

Some important exemption from capital gain tax
· Specific provisions have been made for exemption from levy of capital gain depending upon class of assessee and nature of asset.

Sec.
Asset

Holding period
Assessee 
Amount

Remarks

54
Residential House      3 year
      Individual, HUF    amount of gain
Reinvested









or cost of new             in residential









asset whichever          house within









is low.                         1 year before












or 2 year after












transfer or












construction












within 3 years

54B
Agriculture land
2 year usage
  Individual        - do –

       Reinvested within 





by ‘a’ or his                                


2 year





parents.

54EC
Any long term

Shares – 1 year    Any

Whole//part

Investment


asset


other – 3year


of capital gain         within 6 months

54 F
Any asset 

  - do -
          Individual, HUF    Consideration         As per Sec. 54


except house                                                                    to be invested

[image: image3.emf]Set off and  carry forward of capital loss      Relevant sections are 70,71,74 and 79      Intra head set off -   o   Short term capital loss can be set off against short term as well as long  term capital gain.   o   Long term capital  loss  can be set off against long term capital  gain only.      Inter Head set off -   o   Net result of computation under capital gain is loss, such loss cannot be  set off against income under other heads.   o   However if net result of computation under any other head other than  capital gain is loss and assessee has a ssessable income under capital  gain, such losses from  other head may be set off against income under  the head capital gain( short or long term).      Carry forward of losses -   o   Unabsorbed loss can be carried forward upto 8 years.   o   Carried forward short term loss  can be set off against any income under  capital gain.   o   Carried forward log tern loss can be set off against long term capital gain  only.       Tax Provisions      Capital gain are also subject to advance tax provision s.      Interest on delayed payment of advance tax sha ll be leviable only from date of  completion of transaction. ( CIT v/s Smt Prem Lata   -  264  –  ITR - 744(Raj.))      TDS u/s 194LA is applicable @ 10% on payment of compensation for compulsory  acquisition of land and building other than agricultural land.      Tax Rate  leviable can be summerised as  –   Particulars   STCG  LTCG   Share and securities  attracting STT  15%  NIL   Other Sale/Transfer     Individual  Slab Rate  20% with indexation   10% without indexation   for unit/zero coupon  bond   Partnership firm,Local  Authorities & Resi dent  Companies  30%  - do -   Cooperative Soceity  Slab Rate  - do -   FII’s  30%  10%       


[image: image4.emf]Provision under   proposed  DTC  Bill :        Salient   features  of capital gain under proposed Direct Tax Code Bill -   o   Definition of capital asset continues.   o   Category of asset are investment asset and business asset.   o   Income from investment asset taxed under this hea d and business asset  under business head.   o   Definition of transfer widened to include transfer of asset to company by  way of capital in which transferor is shareholder, any agreement which  enables enjoyment of immovable property, any settlement, trust,  agree ment etc.   o   Exemption for conversion of unincorporated body including LLP to   company.   o   No distinction  between STCG and LTCG, However investment for more  than 12 months will  be eligible for indexation.   o   Date role over from  1.04.1981 to 1.04.2000 for cost pu rpose.   o   Slump sale taxable under business head.   o   Reinvestment benefit to individual and  HUF only and many restrictions  placed.   o   Indefinite C/f of capital loss.   o   TDS @ 10% for resident & 30% for non residents.   o   Capital Gain to be part of total income and taxed  accordingly.   Certain Common practicle Issues   !!!!   o   Investment in vacant land  appurtenant  to and forming part of residential  unit   -  Sec. 54/54F   o   Investment in construction of house property on land by wife of assessee  –  54F   o   Non availability of bonds for dedu ction U/s 54EC  –  whether reasonable  cause for not purchasing in specified time   o   Sale proceeds invested in two flats  –  one in self and one in joint name of  spouse    o   Whether deduction available on sale of  factory shed U/s 54EC   o   Assessee   enters into   joint dev eloper agreement and gets 4 flats  –   whether entitled to benefit U/s 54   o   Whether  provision of Sec. 50C applicable on depreciable assets,  business assets or where land also form part of sale of undertaking.   o   Depreciation never claimed on building sold -  Sec. 5 0 applicable   o   What is amount to be invested where Sec. 50C applied. Provision of Sec.  50 applicable on sale by agreement after amendment to definition    o   Holding period when stock in trade is converted to capital asset  


· Whether ownership necessary for charging  income under the head capital gain
· Whether sale necessary to attract provision of slump sale


[image: image5.emf]Provision s of  Section 44AD    By CA .  Anil Mathur ,   Jaipur     Position from AY - 2011 - 2012 : -      44AD now applicable to all “eligible assessee” engaged in any “eligible business”.      Eligible assessee  –   Resident  Individual, HUF or General  Firm who has not claimed  deducti on under any of the section 10A,10AA,10B,10BA or income under heading ‘C ‘ of  chapter VIA      Eligible business  –  any business except business of plying, hiring or leasing or hiring  goods carriage referred to in Sec. 44AE and  whose total   turnover  in  previous y ea r s  does  not exceed Rs.  6 0 lacs.      A sum equal to 8% of the total turnover/gross receipt of assessee of  such  business or a  sum higher than this sum claimed to be earned by eligible assessee shall be deemed  income.      Deduction u/s 30 to 38 deemed to have been  given full effect.      Salary & interest paid to partner in case of firm deductible from above profit.      Provision of   payment of  advance tax not applicable      Salient Features: -      Not applicable to Company and LLP.      Limit of turnover business wise.      Option of presum ptive scheme - business wise.      Audit for that business only which does not opt for presumptive norms and total income  exceeds taxable limit.  Requirement to keep & maintain book of accounts as required  under sub section   (2)  of Sec. 44AA.      Applicability of TDS p rovisions.    


Basic Elements of  Sec. 44AB

Every person- 
a) carrying on business shall, if his total sales, turnover or gross receipts in business exceeds sixty lakh rupees in any previous year ; or 

b) carrying on profession shall, if his gross receipts in profession exceed fifteen lakh rupees in any previous year; or

c) carrying on the business shall, if his profits and gains from business are deemed to be profits and gains under *[section 44AE] [or Sec. 44BB or Sec. 44BBB] and who has claimed his income to be lower than the deemed profits and gains of this section,

Words “Sec. 44AE substituted for the words” Sec. 44AD or Sec. 44AE or Sec. 44AF by the Finance (No. 2) Act 2009 w.e.f.  01.04.2011
The following clause (d) has been inserted after clause (c) of section 44AB by Finance (No. 2) Act 2009 w.e.f. from 01.04.2011 ;
d) Carrying on business shall, if the profits and gains from the business are deemed to be profits & gains u/s 44AD, and he has claimed such income to be lower than profits & gains of his business and his income exceeds maximum amount which is not chargeable to income-tax in any previous year.  
get his accounts of such previous year audited by an accountant before the specified date and furnish by that date the report of such audit in the prescribed form duly signed and verified by such accountant  & setting forth such particulars as may be prescribed……
Extract of Relevant portion of  Section 44AD and explanation :

Sec. 44AD

“(1)  Notwithstanding anything to the contrary contained in section 28 to 43C, in the case of an eligible assessee engaged in an eligible business, a sum equal to eight percent of the total turnover or gross receipts of the assessee in the previous year on account of such business or, as the case may be, a sum higher than the aforesaid sum claimed to have been earned by the eligible assessee, shall be deemed to be the profits and gains to such business chargeable to tax under the head  “ Profits and gains of business or profession”

(2) ……….

Explanation – For the purposes of this section

“ (a)
“eligible assessee” means,-

(i)
an individual, Hindu undivided family or a partnership firm, who is a resident, but not a limited liability partnership firm as defined under clause (n) of sub-section (1)  of section 2 of the Limited Liability Partnership Act,2008(6 of 2009) 27a ; and

(ii)
who has not claimed deduction under any  of the section 10A,10AA,10B,10BA or deduction under any provisions of Chapter VIA under the heading ”C – Deductions in respect of certain incomes” in the relevant assessment year;

(b)
“eligible business” means,-

(i)
any business except the business of playing, hiring or leasing goods carriages referred to in section 44AE; and

(ii)
whose total turnover or gross receipt in the previous year does not exceed an amount of  (sixty lakh rupees) “


------------------------
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Provision under  proposed DTC Bill :


· Salient  features of capital gain under proposed Direct Tax Code Bill-


· Definition of capital asset continues.


· Category of asset are investment asset and business asset.


· Income from investment asset taxed under this head and business asset under business head.


· Definition of transfer widened to include transfer of asset to company by way of capital in which transferor is shareholder, any agreement which enables enjoyment of immovable property, any settlement, trust, agreement etc.


· Exemption for conversion of unincorporated body including LLP to  company.


· No distinction  between STCG and LTCG, However investment for more than 12 months will  be eligible for indexation.


· Date role over from  1.04.1981 to 1.04.2000 for cost purpose.


· Slump sale taxable under business head.


· Reinvestment benefit to individual and  HUF only and many restrictions placed.


· Indefinite C/f of capital loss.


· TDS @ 10% for resident & 30% for non residents.


· Capital Gain to be part of total income and taxed accordingly.


Certain Common practicle Issues  !!!!

· Investment in vacant land appurtenant to and forming part of residential unit - Sec. 54/54F


· Investment in construction of house property on land by wife of assessee – 54F


· Non availability of bonds for deduction U/s 54EC – whether reasonable cause for not purchasing in specified time


· Sale proceeds invested in two flats – one in self and one in joint name of spouse 

· Whether deduction available on sale of  factory shed U/s 54EC


· Assessee  enters into  joint developer agreement and gets 4 flats – whether entitled to benefit U/s 54


· Whether  provision of Sec. 50C applicable on depreciable assets, business assets or where land also form part of sale of undertaking.


· Depreciation never claimed on building sold- Sec. 50 applicable


· What is amount to be invested where Sec. 50C applied. Provision of Sec. 50 applicable on sale by agreement after amendment to definition 


· Holding period when stock in trade is converted to capital asset


· Whether ownership necessary for charging income under the head capital gain


· Whether sale necessary to attract provision of slump sale.


- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 


                           - - - - - - - - - - - - - - - - - - - - - - -


                                     - - - - - - - - - - - - - 




STCG Normal Rate







LTCG - 20% with indexation







STCG- 15%







LTCG- NIL
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