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ASSESSMENT:-

a) Important sections 143(2), 143(3), 144, 147

b) Assessment: - as per section 2(8) of the income tax act, assessments includes reassessment. However assessment means assessing the income of the assessee and to impose any liability upon the assessee, meaning thereby to compute sum payable and to issue notice of demand.

c) Types of assessment:-
i) Scrutiny Assessment u/s 143(3)

ii) Best judgment assessment or ex-party assessment u/s 144 of Income Tax Act.

iii) Reassessment u/s 147 of the Income Tax Act

d) Powers of Assessing Officer:-

i) To issue notice u/s 142(1), to call the books of accounts etc.

ii) Issue of summons u/s 131, to the assessee or to any other person to require production of evidence or appearance in person.

iii) To collect information u/s 133(6)

iv) To issue commissions u/s 131(1)(d)

v) To make assessment u/s 143(3)

vi) To direct the assessee to get his accounts audited by a Chartered Accountant nominated by the commissioner/ chief commissioner.
vii) To refer the matter for valuation to the departmental valuer.
viii) Unlimited powers to gather any information or evidence.
e) Duties of Assessing Officer:-

i) To act without bias and in judicious manner

ii) To give sufficient & reasonable opportunity of being heard to the assessee.

iii) To follow the principles of natural justice.

iv) To evaluate the evidence impartially.

v) To confront the assessee before using evidence against the assessee.
vi) To draw the attention of assessee for non-claming any deduction [161ITR159(SC)]

vii) To refund the excess amount paid
f)
START WITH : -
(i) Knowing the recent scrutiny norms.

(ii) Prepare yourself for assessment at the time of filling of return of income rather finalizing the accounts.
(iii) Which law is applicable in case of Asstt. proceedings:– Relevant law as in force on the first day of the asstt. year. 20 ITR 572 (SC).

g)
JURISDICTION: -
(i) Check whether assessing officer is having jurisdiction who issue the notice i.e. whether he is statutorily authorized.
(ii) Check the territorial jurisdiction over the place of business or residence. 
(iii) The jurisdiction generally is vested in the assessing officer of the area in which the person carries the business or resides.
h)
Notice Issued: -
(i) Their should be a valid issuance of notice and valid service of such notice and their should be a valid initiation of proceeding to assume the jurisdiction.
(ii) No notice u/s 143(2) can be issued after 6 months from the end of the financial year in which return of income was filed. 281 ITR 1 (Del)
i)
Service of notice:- As earlier explained it is lawful to make a valid issuance and a valid service of notice to assume the jurisdiction .It is not a formality because it makes the foundation of proceedings .Notice can be served by personal service, by registered AD, by giving an advertisement in local news paper, by affixing and with the order of court by substituted service. The following points are important in regards to service of notice:-

i. Refusal to receive notice sent by registered post/ speed post will be treated as served.

ii. If there is no proper address even on registered letter, the same will not be treated as served.

iii. If the person is not found on the given address it will not be treated as served.

iv. As per civil procedure code order 5 rule 9 to 30 personal service will be treated valid if the notice is served on the person concerned / on the authorized agent if he is authorized to do so / manager of business of the person / any adult member of family of the person residing with that person and the person if not available and not likely to be available with in a reasonable time.

v. The notice is validly served if it is served on a partner in case of partnership firm, on a principal officer in case of a company, on a trustee in case of trust, on an adult member in case of HUF. [Section 282 of the Act]
vi. However, if the assessee complies with the invalid notice then he cannot take benefit of any procedural irregularities. 270ITR373(MP); section 292 BB of Act.
vii. Burden of valid service is on the deptt. 274ITR61 (Del)

viii. Section 292B will not help the revenue if (a) notice is not signed (b) correct address is not mentioned (c) status not indicated (d) A.Y. not shown (e) not served on all adult members of HUF in case of disrupted HUF. 280ITR 396 (all); 280ITR541 (All)

ix. A Notice by UPC or telegramme are not proper notice.
j) The assessing officer should follow the principles of natural justice meaning thereby that an opportunity of being heard should be given to the assessee. Assessment order being in violation of principles of natural justice has been held null and void by hon’ble apex court.
k) The initial burden of proof in the assessment proceedings is always on the person who claims the benefit / deduction / exemption but if the department says that a transaction is bogus or there is a benami transaction the burden lies on the assessing officer. 

l) Assessing officer is bound to pass speaking orders & should give reasons to their decisions.  Otherwise the order passed are liable to be quashed. 140ITR801(Gauhati)
m) Circulars issued by the CBDT are binding on all the authorities except appellate authorities. 237ITR889(SC); 247ITR206(SC).
n) ADJOURNMENT:-
Assessee should move application for adjournment well in time with valid reasons and should not take adjournment as a matter of routine. Assessing Officer should adjourn the case on valid reasons on the equity of principles of natural justice.
o)
ASSESSMENT PROCEEDINGS:-
The assessee should reach to the office of Assessing Officer well in time and should record his name in the register maintained by the Assessing Officer. If it is not maintained then presence in the order sheet should be made.
p)
During the assessment proceedings, enquiries are generally made in respect of these areas:-
i) TRADING RESULTS /G.P RATE COMPARISON /MAINTAINENCE OF STOCK REGISTER / QUANTITAIVE DETAILS/ PAST HISTORY COMPARABLE CASE/ LOW YIELD/ LOSS OF STOCK / PURCHASES /SALES/ MFG EXPENSES/ DIFFERENCE IN VALUATION OF STOCK IN BANK STATEMENTS.

ii) INCREASE IN CAPITAL.

iii) CASH-CREDITS/GIFTS RECEIVED.

iv) UNEXPLAINED INVESTMENTS / CONSTRUCTION / CPWD RATE/DEDUCTION FOR SELF SUPERVISION /STAMP DUTY PAID ON PURCHASES.

v) EXPENSES NOT INCURRED FOR BUSINESS PURPOSES / CAPITAL EXPENDITURE/ UNVOUCHED EXPENSE/ UNSUPPORTED EXPENSE.

vi) PAYMENT OF EXPENDITURE OTHERWISE THAN BY A/C PAYEE CHEQUES EXCEEDING Rs.20000/-.

vii) Deemed dividend u/s 2(22)(e).

viii) T.D.S not deducted / not deposited in time 40(a)(i)(a);verification of TDS certificates viz income and from the deductor.

ix) Excessive payments to specified persons.

x) Disallowance v/s 40,40(b),40A(b) & 43B.

xi) Contravention of section 269SS & 269T.

xii) Disclosures made during the course of survey.

xiii) Personal element in certain expenses.

xiv) Bank pass books, income generating assets of children. 
xv) Interest on saving banks, FDR, RD’s etc. 

xvi) Deemed income from house property u/s 23(4)(b).

xvii) Additions in the fixed assets claim of depreciation.

xviii) Disallowance of proportionate interest on the amount given on interest free loan.

xix) MAT in case of companies.
q)
NET PROFIT RATE:-
(i) In a contract business if the net profit rate is applied than deduction for depreciation & interest should be given. 245 ITR 527 (Raj)
r)
REAL INCOME TO BE TAXED:-
(i) Tax should be levied on income and not on accounting entry on accrual basis.
(ii) If a particular income is not taxable, same can not be taxed on the basis of law of estoppel or mutual agreement. 56 ITR 67 (SC).

(iii) RESJUDICATA – Estoppel by record. It does not apply to tax laws generally, because each year is an independent year. 52 ITR 335 (SC).

s)
CASH CREDIT-SECTION 68:- Assessee has to prove three ingredients i.e.
i) Identity of the loan creditors. [159itr78(sc)]
ii) Genuineness of the transaction and [228itr780(AP)]
iii) Credit worthyness of the loan creditor. [241itr497(Kerala)]
If the assessee proves all these ingredients then onus shifted on the depptt. [215 ITR 544 (Raj)]
However:-

i) Assessee has no obligation to prove the source of source. [87 ITR 349(SC); 103 ITR 344(Patna)]
ii) In case of share capital/share application in a company, the assessee is to prove the identity of the applicant only, 216 CTR 195(SC)

iii) Bank pass book is not a book maintained by the assessee 113TTJ178(Del)

iv) If the assessee has not maintained any books of accounts, provision of section 68 are not applicable 202 TAXATION413(Madras)

v) If there is trading addition, telescoping benefit can be claimed by the assessee for proving cash credits 149 ITR 127(Mad)

vi) Past intangible additions may be utilized for explaining cash credits.[190 ITR 133 (Gauhati); 201 ITR 1010(Ker)]
Care should be taken to expl 2 of section 271(1).
vii) Amount standing credited in the name of wife. There is no presumption that it belongs to husband. [24 ITR 16 (Pat)]

viii) Assessee produced confirmation with PAN. Notice sent was returned back with remark LEFT. No further action by depptt. Was taken. No addition. [159ITR78 (SC)]
ix) An assessee is not burdened with duty to know the capacity of cash creditor. [151 ITR 150 (Pat)]

x) When request of the assessee to issue the summons was not accepted. No addition [90 ITR 396 (Bom); 154 ITR 501 (Pat)]

xi) Affidavit filed, no cross examination, no material then no addition. [212ITR85]

t) UNEXPLAINED INVESTMENT & EXPENDITURE 69, 69A, 69C : -

When any investment is not recorded in books of accounts; an assessee is found to be owner of any income, valuable etc. when the same is not found recorded in books of accounts; Any expenditure incurred by an assessee and not explained source satisfactorily the same may be deemed to be income of the assessee for the financial year in which investment or expenditure was made. However to prove such investment/expenditure unexplained the burden is on the department.

u) PEAK CREDIT/ ROLL OVER EFFECT-

Assessment should be made on real income and in a judicious manner 151 ITR 571(pat.); 99 ITR 46(Del.); 149 ITR 127(Mad).
v) DEAF & DOMB DOCUMENT:-
No addition should be made simply on the basis of deaf & domb documents 63 ITR 153 (Bom.).
w) PROTECTIVE ASSESSMENTS:- 
To safeguard the interest of revenue, protective assessment can be made by A.O. However demand cannot be recovered simultaneously. There can not be protective order of penalty. 186 ITR 612(Guw). Moreover piecemeal assessment can not be made.
x) If any person has submitted any affidavit, which is against to the assessee, the assessee should ask for cross examination.

y) EVIDENCES:-
1. If some evidence is not available, we can submit Affidavit in place of evidences. If a person who has given affidavit, is not asked to cross examine by A.O. & A.O. and has not found a fault, Affidavit is a good piece of evidence.
 
Mehta Parikh & Co. V/s CIT 30 ITR 181 (SC); 256 ITR 331 (Raj)
2. PAST HISTORY – Legitimate material.

3. COMPARABLE CASES

4. Books of Accounts.

5. Photo state Copies & Tapes.

6. Suspicion is not an evidence.

7. If third party is not providing us an evidence to support our case, we should make a request in writing to A.O. to do so.
z)
SUMMONSS U/S 131 – If assessee or third party receive summon u/s 131, we should observe it very closely and necessary compliance should be made on the due date to avoid penalty or any other action.
Za)
Recording of statement is an important task done by the Assessing Officer. Any admission can be dangerous for the assessee. So the assessee should know the basic facts before going for the statement like nature of business, constitution of business, addresses of Principal place and other places, godowns; bank a/cs, household expense, family members, investments and should not answer any question simply on guess work and should always rely on books of accounts, consultant and should defer the wrong, uncertain answers.
Zb)
Retraction of admission given in the statement:-
· After giving the statement, if the person feels that something wrong has been admitted then a retraction should be made without much loss of time with supportive evidences. 91 ITR 18 (SC); 88 ITR 293 (P&H).
Zc)
REJECTION OF BOOKS OF ACCOUNTS:-
· Generally assessing officer invoke the provisions of section 145(3) of reject the books of accounts & thereafter estimate the income.

It has been seen that AO’s are rejecting books so casually. If there is no defect in regards to method of accounting, completeness of books of accounts & following of notified accounting standards, there should be no rejecting of books.

Moreover even after rejection the estimating of income should be made on some material. [Gotan Lime Khanij Udyog (Raj.) 256 ITR 243]

Books of accounts should not be rejected on mere conjectures & surmises.

· Accounts can not be rejected merely because the gross profit is low. 269 ITR 577 (P&H)

· Accounts can not be rejected simply because of non maintenance of stock register Pandit Bros case. (26 ITR 159 (Punjab)]
· In case of unaccounted sale proceeds, only N.P. can be taxed 263 ITR 623 (Cal)

Zd)
STOCK STATEMENT TO BANK :- Merely because reported stock to the bank is higher, addition is not justified. 259 ITR 744 (Raj); 281 ITR 428 (P&H); 200 ITR 788 (Raj)

Ze)
COST OF CONSTRUCTION – VALUER –


If books of account have not been rejected in case of construction, no reference to valuer can be made. 258 ITR (AT) 82 (Chennai) 
Zf)
VALUATION OF STOCK


Where cost could not be estimated. Average cost stated by marketing inspector 277 ITR 317 (All) is correct.
Zg)
Money retained by awardee for ensuring satisfactory completion can not be treated as a contract receipt in the year of retention. 286 ITR 596 (Bom)
Zh)
When return is filed in one capacity & assessment was made in another capacity. Such action of A.O. is wrong. 267 ITR (AT) (37) (Gauhati)

Zi)
SOME PRACTICAL SUGGESTIONS/TIPS
1. We should be polite and courteous.

2. We should be straight forward and submissive.

3. We should rely on evidences and on evidences and on evidences only. Technical rules of evidence are not strictly applicable.
4. We should attend the assessment proceedings on time and should sign the order sheet after reading the same. We should avoid the signing of blank order sheet. We should also maintain our own order sheet.

5. Section 80A(5) – No claim of deduction/ relief in the return of income.

No deduction shall be allowed 10A, 10AA, 10B, 10Ba, Chapter VI A-C.

6. No assessment can be made on a dead person, Legal representative have to be brought on record. CIT vs. Prabhtwati Gupta 231 ITR 188 (MP); 273 ITR 384 (Del).

7. An assessment is complete only when the tax is computed by the assessing officer under his signature. 237 ITR 534; 219 ITR 214 (SC).

Zj)
Remanded back the case to Assessing officer: -

No new sources of income can be taken up by A.O.

Zk(i))
Notice u/s 142(1) can be issued:-
a. To file the return of income, if it has not been filed within the time allowed u/s 139(1) or before the end of relevant assessment year.

b. To produce or cause to be produced such accounts or documents as the assessing officer may require.

c. To furnish in writing & verified in the prescribed manner information in such from and on such matters including a statement of all assessment & liabilities of the assessee, whether included in the accounts or not as the A.O. may require.

d. Books of accounts can not be asked to produce for a period more than 3 years prior to P.Y.
e. Statement of assets & liabilities not a part of books can be called for only with the prior approval of joint commissioner.

f. No time limit is prescribed for service of this notice.

g. Non compliance of notice u/s 142 (1) is an offence & punishable u/s 176D.

Zk(ii)
Notice u/s 142(2) can be issued to make enquiry from others.

Zk(iii)
Special Audit u/s 142(2A)

a. Decision is to be taken by the A.O.

b. Decision can be taken at any stage of the proceedings before him (not after completion of assessment or reassessment)

c. C.A. only is authorized to do the audit.

d. C.A. should be nominated by Chief Commissioner.

e. Interest of revenue is very important.

f. Nature & complexity of the accounts is another important factor.

g. Assessee has to be given an opportunity of being heard )1.6.2007)

h. Audit fees shall be determined by CCIT & from 1.6.2007 shall be paid by Govt.

i. Such directions for special audit can be given only with the prior approval of CIT/CCIT.

j. Calcutta High Court in 267 ITR 345 has held that approval of special audit can not be given mechanically.

Zk(iv)
As per section 145 of the Income Tax Act.1961 assessee cannot adopt the mixed system of accounting and can choose either mercantile or cash method of accounting only.
Zk(v)
Directions by joint CIT v/s 144A:- joint commissioner may intervene on his own motion or on a reference by A.O. or on the application of assessee and may issue directions as he thinks fit for the guidance of the A.O.

However directions prejudicial to the interest of assessee can be given only after giving an opportunity of being heard to the assessee.
Zl
STAY:-
Assessment made on double income than the returned income, garnishee proceedings should be stayed. CBDT Inst. No. 96 Dt. 21/8/69 r/w I.No. 1914 Dt. 2-12-93; 220 CTR 211 (Del); 223 ITR 192 (Raj.)

Zm
TO END WITH:-
We should never end the submission rather it should always be open to submit any more required details.
APPEALS TO THE CIT (A)

	(A)
	APPEAL
	is a complaint to superior court of an unjustice done by an inferior one.



	(B)
	PRECIOUS RIGHT
	It is a precious right available to assessee but it is not inherent right or in other words appeal would lie only if there is such power given by the STATUTE.



	(C)
	STAGES OF APPEALS
	FIRST APPEAL TO CIT (A) BY ASSESSEE 
SECOND APPEAL TO ITAT BY ASSESSEE OR BY C.I.T
APPEAL TO HIGH COURT BY C.I.T. /ASSESSEE
APPEAL TO SUPREME COURT BY C.I .T./ ASSESSEE


	
	WE SHALL DISCUSS ONLY FIRST APPEAL TO CIT(A)

	(D)
	SECTION 246A
	First appeal against the orders of assessing officer lies with the   CIT(A).Section 246 A(1) of the act contains test of appellable orders to CIT(A) as under:-

	(E)
	CHECK LIST
	(a) Check that the appeal is in time i.e. within 30 days from the date of service of order to the appealed against.
(i) If notice of demand is served without copy of order,   the period of 30 days will start from the date of receipt of order. 38 STC 59 (SC)

(ii) Appeal sent by post- date of receipt will be valid.
(b) Check whether order is appellable u/s 246(A) (1).

(c) Appeal form IT 35 has been signed by a person, who is authorized to sign (see section 140). Defect is curable 213 ITR 715 (Guj.).
(d) Form No. I.T.35 should be filed in duplicate.

(e) Following documents should be enclosed:-

(ii) Certified copy of order appealed against.

(iii) Grounds of appeal & statement of facts.

(iv) Original copy of notice of demand.

(v) Counter foil of challan of appeal fee paid Rs 250/- or Rs. 500/- or Rs. 1000/-. 

(vi) In case the appeal is against penalty order, 2 copies of relevant assessment order. 

(vii) Affix court fee stamp on I.T. 35



	(F)
	PAYMENT OF DUE TAX/ ADVANCE TAX BEFORE FILLING OF APPEAL[249(4)]



	(G)
	POWERS OF CIT (A)
	(a) COTERMINUS WITH ASSESSING OFFICER.ANY ENQUIRY CAN BE MADE. 

(b) POWER TO GRANT STAY THE DISPUTED DEMAND. 

(c) POWER TO ACCEPT ADDITIONAL EVIDENCES (Rule 46 A).

(d) POWER TO ACCEPT ADDITIONAL GROUND OF APPEAL [250(5)]. 

(e) POWER TO ENHANCE (AFTER GIVING AN OPPORTUNITY) 

(No power to enhance for new source of income not considered by A.O.

(f) Power to condone the delay. Liberal Construction 241 ITR 471.
(g) Power to recall exparte order.

(h) Power to levy penalty.
(i) Power to reject books of accounts.

(j) No time limit for passing the order.


	(H)
	Appeal once filled cannot be withdrawn at the option of the assessee but CIT(A) can permit for withdrawal, where there is no enhancement.

	SOME PRACTICAL ASPECTS: -

	(2) On the date of hearing, we should follow punctuality. 

(3) WRITTEN SUBMISSIONS ALONGWITH PAPER BOOK SHOULD BE SUBMITTED APART FROM VERBAL ARGUMENTS.

(4) IN THE WRITTEN SUBMISSIONS, EACH & EVERY ALLEGATION OF A.O. SHOULD BE ADDRESSED WITH EVIDENCE.

(5) We should be polite, submissive & good listener.

(6) If some evidence has not been filled at the assessment stage than the same should be filled at appeal stage with an application showing the reasons for the same.

(7) While drafting the appeal, all grounds should be taken if not taken by any reason should be taken before start of hearing.

(8) If the appeal has been submitted late, application for condonation of delay explaining each & every day’s delay should be submitted.

	(9) If A.O. has relied on some case laws, the same should be distinguished in detail. 

(10) If the assessee rely on some case laws, same should be given along with copy of order.

(11) Whatever the big disputed addition you have, you should treat it the smallest before CIT (A) but hard work should be done to prepare the case.

	(I)
	Appeal – (Statutory Recognition 268A) having tax effect below limits prescribed by CBDT circulars were rightly dismissed. 220 CTR 117 (Guj)


